NOTICE OF OFFICE OF MANAGEMENT AND BUDGET ACTION

Madeleine Clayton 07/29/2002
Departmental Forms Clearance Officer

Office of the Chief Information Officer

14th and Constitution Ave. NW.

Room 6086

Washington, DC 20230

In accordance with the Paperwork Reduction Act, OMB has
taken the following action on your request for approval of
arevision of an information collection received on 05/24/2002.

TITLE: NMFS AlaskaRegion Vessel Monitoring System (VMS)
Program

AGENCY FORM NUMBER(S): None
ACTION : APPROVED WITHOUT CHANGE

OMB NO.: 0648-0445
EXPIRATION DATE: 07/31/2005

BURDEN: RESPONSES HOURS COSTS($,000)
Previous 6,985,979 13,044 811
New 6,986,518 13,152 491
Difference 539 108 -320

Program Change 108 -320
Adjustment 0 0

TERMS OF CLEARANCE: None

OMB Authorizing Official Title

Donald R. Arbuckle Deputy Administrator, Office of
Information and Regulatory Affairs




PAPERWORK REDUCTION ACT SUBMISSION

Please read the instructions before completing this form. For additional forms or assistance in completing this form, contact y our agency's
Paperwork Clearance Officer. Send two copies of this form, the collection instrument to be reviewed, the supporting statement, and any
additional documentation to: Office of Information and Regulatory Affairs, Office of Management and Budget, Docket Library, Ro om 10102,
725 17th Street NW, Washington, DC 20503.

1. Agency/Subagency originating request 2. OMB control number b.[ ] None
DOC/NOAA/NMFS a. 0648 . 0445
3. Type of information collection (check one) 4. Type of review requested (check one)
a. [l 1] Regular submission
a.[ ] New Collection b. Emergency - Approval requested by / /
c. Delegated

b. [ |1] Revision of a currently approved collection

c.[ ] Extension of a currently approved collection 5. Small entities
. ) . Will this information collection have a significant economic impact on
d.[ ] Reinstatement, without change, of a previously approved a substantial number of small entities? [ ] Yes [ 1]No

collection for which approval has expired

e.[ ] Reinstatement, with change, of a previously approved
collection for which approval has expired

6. Requested expiration date

f. [ ] Existing collection in use without an OMB control number a. [| 1] Three years from approval date b.[ ] Other Specify:__/

For b-f, note Item A2 of Supporting Statement instructions

7. Title NMFS Alaska Region Vessel Monitoring System (VMS) Program

8. Agency form number(s) (if applicable)

9. Keywords fishing, fishing vessels'

10. Abstract

As required in the reasonable and prudent measures in the Endangered Species Act, Section 7 biological opinion on the effe:
BSAI and GOA pollock, Atka mackerel, and Pacific cod fisheries on the endangered Steller sea lions, NMFS must implement
to information collected from fishery participants. Registered participants in these three fisheries in the exclusive economic z
Alaska must install vessel monitoring system (VMS) units on their vessels and operate the VMS while directed fishing for eac

species. Participants may apply for reimbursement of the cost of the VMS units.

11. Affected public (Mark primary with "P" and all others that apply with "x")

a. ___Individuals or households d. Farms
b. P Business or other for-profite. Federal Government
c. Not-for-profit institutions ~ f. State, Local or Tribal Government

12. Obligation to respond (check one)
[ ]Voluntary
] Required to obtain or retain benefits

a.
b. [
c. [1 1] Mandatory

13. Annual recordkeeping and reporting burden
a. Number of respondents 539

b. Total annual responses 6,986,51¢

1. Percentage of these responses

collected electronically 99 %

c. Total annual hours requested 13,152
d. Current OMB inventory 13,044
e. Difference 108
f. Explanation of difference

1. Program change 108

2. Adjustment

14. Annual reporting and recordkeeping cost burden (in thousands of
dollars)
a. Total annualized capital/startup costs

b. Total annual costs (O&M) 491
c. Total annualized cost requested 491
d. Current OMB inventory 811
e. Difference -320
f. Explanation of difference

1. Program change -320

2. Adjustment

15. Purpose of information collection (Mark primary with "P" and all
others that apply with "X")

a. _X Application for benefits e. X Program planning or management
b. __ Program evaluation f.__ Research

c. __ General purpose statistics g._P_Regulatory or compliance

d. __ Audit

16. Frequency of recordkeeping or reporting (check all that apply)

a. [ ] Recordkeeping b.[ ] Third party disclosure

c. [ ] Reporting
1./ 1] On occasion 2.[ ]Weekly 3.[ 1 Monthly
4.[ ]Quarterly 5. ]Semi-annually 6.[ ]Annually

7.[ 1Biennially 8. [ 1] Other (describe) everv 20 minutes

17. Statistical methods
Does this information collection employ statistical methods
[ ] Yes [ 1] No

18. Agency Contact (person who can best answer questions regarding
the content of this submission)

Name: Patsy A. Bearden
Phone: 907-586-7008

OMB 83-I

10/95




19. Certification for Paperwork Reduction Act Submissions

On behalf of this Federal Agency, | certify that the collection of information encompassed by this request complies with
5 CFR 1320.9

NOTE: The text of 5 CFR 1320.9, and the related provisions of 5 CFR 1320.8(b)(3), appear at the end of the
instructions. The certification is to be made with reference to those regulatory provisions as set forth in
the instructions.

The following is a summary of the topics, regarding the proposed collection of information, that the certification covers:

(a) It is necessary for the proper performance of agency functions;
(b) It avoids unnecessary duplication;
(c) It reduces burden on small entities;
(d) It used plain, coherent, and unambiguous terminology that is understandable to respondents;
(e) Its implementation will be consistent and compatible with current reporting and recordkeeping practices;
(f) It indicates the retention period for recordkeeping requirements;
(9) It informs respondents of the information called for under 5 CFR 1320.8(b)(3):
(i) Why the information is being collected;
(i) Use of information;
(iii) Burden estimate;
(iv) Nature of response (voluntary, required for a benefit, mandatory);
(v) Nature and extent of confidentiality; and
(vi) Need to display currently valid OMB control number;

(h) It was developed by an office that has planned and allocated resources for the efficient and effective manage-
ment and use of the information to be collected (see note in Item 19 of instructions);

(i) It uses effective and efficient statistical survey methodology; and
() It makes appropriate use of information technology.

If you are unable to certify compliance with any of the provisions, identify the item below and explain the reason in
Item 18 of the Supporting Statement.

Signature of Senior Official or designee Date

OMB 83-I

10/95




Agency Certification (signature of Assistant Administrator or head of MB staff for L.O.s, or of the Director of a Program or Staff
Office)

Signature Date

signed by John Oliver 05/15/2002

Signature of NOAA Clearance Officer

Signature Date

signed by Richard Roberts 05/15/2002

10/95



SUPPORTING STATEMENT
FOR RENEWAL AND REVISION OF
NMFS ALASKA REGION VESSEL MONITORING SYSTEM PROGRAM
OMB Number 0648-0445

Prepared by
National Marine Fisheries Service
Alaska Region

INTRODUCTION

Beginning with the passage of the Magnuson-Stevens Fishery Conservation and Management
Act, 16 U.S.C. 1801, et seg. (Magnuson-Stevens Act) as amended through October 11, 1996, the
Secretary of Commerce (Secretary) has undertaken a set of objectives for the conservation and
management of marine fishery resources. Under this stewardship role of one of the Nation's
natural resources, the Secretary was given certain regulatory authorities to ensure the most
beneficial uses of these resources. One of the regulatory steps taken to carry out the
conservation and management objectivesis the requirement for permits for users of the
resources.

The National Marine Fisheries Service (NMFS) manages the groundfish fisheriesin the
exclusive economic zone off Alaska under the Fishery Management Plan for Groundfish of the
Gulf of Alaska (GOA) and the Fishery Management Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands (BSAI). The Magnuson-Stevens Act authorizes the North
Pacific Fishery Management Council (Council) to prepare and amend fishery management plans
(FMPs) for any fishery in waters under it's jurisdiction. Regulations governing U.S. fisheries
and implementing the FM Ps appear at 50 CFR parts 600 and 679.

NMFS also has management responsibility for certain threatened and endangered species,
including Steller sealions, under the Endangered Species Act of 1973 (ESA), 16 U.S.C. 1531, et
seg., and the authority to promulgate regulations to enforce provisions of the ESA to protect such
species. Asrequired in the reasonable and prudent measures (RPMs) in the ESA Section 7
biological opinion (Biop) on the effects of the BSAI and GOA pollock, Atka mackerel and



Pacific cod fisheries on the endangered Steller sealions (SSL), NMFS implemented changes to
information collected from fishery participants. These changes enable NMFS to identify which
vessels are directed fishing in the Pacific cod, pollock and Atka mackerel fisheries, to require
these participants to purchase, install and operate a NMFS-approved Vessel Monitoring System
(VMS) by June, 2002 while directed fisheries for these species are open, and to provide more
precise information on vessel |ocation.

Most of the Atka mackerel, pollock, and Pacific cod are harvested in or near critical habitat in
the BSAI and GOA. When critical habitat areas are closed, continued fishing for the three
species takes place very close or adjacent to closed areas. Effective enforcement depends on the
use of aVMSto accurately monitor vessels fishing near critical habitat when these areas are
closed.

The VMS transmitter automatically determines the vessel’ s location several times per hour using
Global Positioning System (GPS) satellites. The vessel’s position is then transmitted to NMFS
viaamobile communication service provider. The VMS transmitters are designed to be tamper
resistant and automatic. In most cases, the vessel owner is unaware of exactly when the unit is
transmitting and is unable to alter the signal or the time of transmission.

This regulatory change was implemented by emergency interim rule (published on January 8,
2002) for 2002 and will be included in permanent rule making scheduled for 2003.

JUSTIFICATION.

The following 18 responses provide the justification to add a requirement for use of VMS by
catcher vessels and catcher/processors.

1. Explain the circumstances that make the collection of infor mation necessary.

When critical habitat areas are closed, continued directed fishing for Atka mackerel, pollock,
and/or Pacific cod takes place very close or adjacent to the closed critical habitat areas. The
boundaries of these areas are complex, the areas are remote, and the wesather is frequently poor.
Ensuring that no fishing is taking place inside critical habitat using traditional methods of
enforcement, such as aerial surveillance, is difficult. Effective enforcement of these closuresis
greatly enhanced by VM S because the VM S transmitter automatically and frequently transmits
vessel position to NMFS. The Terms and Conditions of the ESA Section 7 Biological Opinion
required that NMFS implement VM S for the pollock, Pacific cod, and Atka mackerel fisheriesin
order that the fisheries could occur without causing jeopardy to endangered Steller Sea Lions.
Significant economic harm would occur if the VMS system were not implemented, as these
valuable fisherieswould likely be closed or severely restricted.



2. Explain how, by whom, how freguently, and for what purpose the infor mation will be
used.

Upon completion of purchase and installation of the VMS units, NMFS requires that a check-in
report for VM S operation be submitted to NMFS by FAX. A check-in report consists of the
following:

Date

Vessel Name

Federal Fisheries Permit

Contact Person

Contact Phone

Primary MAR-GE Unit (VMS transmitter/transponder) number
Secondary MAR-GE Unit number

Thisinformation will enable NMFS to verify that the VMS system is functioning and that VM S
data are being received. AnytimeaVMS unit isreplaced or moved from one vessel to another
(as may happen with companies that own multiple vessels), the owner or operator must submit
another VMS check-in report.

A VMS consists of aNMFS-approved VMS transmitter that automatically determines the
vessel's position and transmits it to a NMFS-approved communications service provider. The
communications service provider receives the transmission and relays it to NMFS. On March
31, 1994, NMFS published criteriafor the use of VMS (59 FR 15180) and in Federal Register
on September 9, 1999 (64 FR 48988). Based on this criteria, only one transmitter, the ArgoNet
Mar GE, and its associated communications service provider, North American Collection and
Location by Satellite, Inc. (NACLYS), is approved for usein all areas off Alaska. The Argos
system uses the ArgoNet Mar GE transmitter in conjunction with the Argos system of polar-
orbiting satellites. While there are other space-based communications service providers that
provide coverage for waters off Alaska, such as Inmarsat-C, only the Argos system has
demonstrated that it offers 100 percent coverage of all areas off Alaska. However, because of
the rapid pace of technological change in the field of satellite-based vessel monitoring, NMFS
anticipates that other vendors will produce VM S components that meet all NMFS standardsin
the future.

To participate in the VMS program, a vessel owner must:

(1) Purchase aNMFS-approved VMS transmitter and have it installed onboard the vessel
in accordance with the instructions provided by NMFS. A copy of the VM S installation and
operation instructions are available from the Regional Administrator upon regquest.

(2) Activate the VMS transmitter and receive confirmation from NMFS that the VM S
transmissions are being received before participating in a fishery;

(3) Continue the VMS transmissions until the fishery has closed or until notified by
NMFS staff to stop transmissions;



(4) Make the VM S transmitter available for inspection by NMFS personnel, observers, or
an authorized officer;

(5) Ensure that the VM S transmitter is not tampered with, disabled, destroyed, or
operated improperly; and

(6) Pay all charges levied by the communication service provider.

The VMS information will be used primarily by the NNMFS Office of Law Enforcement,
Alaska Region and by the Sustainable Fisheries Division, Alaska Region, NMFS. The
information will be used to track the location of vessels participating in the fisheries. If avessel
doesfish inside a closed area, the VM S information will be used as evidence in any prosecution.

3. Describe whether, and to what extent, the collection of infor mation involves the use of
automated, electronic, mechanical, or other technological techniques or other forms of
infor mation technology.

The VMS vessdl location information collection will be completely automated. Upon
completion of purchase and installation of the VM S units, NMFS requires that a check-in report
for VMS operation be submitted to NMFS by FAX. Information from this report will enable
NMFSto verify that the VMS system is functioning and that VM S data are being received. The
vessel owner will be informed if for some reason the unit ceased transmitting and would be
required to repair or replaceit. AnytimeaVMS unit isreplaced or moved from one vessel to
another (as may happen with companies that own multiple vessels), the owner or operator must
submit another VM S check-in report.

4. Describeyour effortsto identify duplication with other collections.

NMFSis aware of other fishery regulations, and there are no duplicative requirements.

5. If the collection will have a significant impact on small entities such as small businesses,
organizations, or gover nment bodies, describe the methods used to minimize the burden on
them.

This collection-of-information does not impose a significant impact on small entities. NMFS
will reimburse the participants for the cost of the VMS unit.

6. Describethe consequencesto Federal program or policy activitiesif the collection would
not be or would be conducted less frequently.

Without aVMS program, it would not be possible to effectively administer closures of critical
habitat. NMFS would be forced to rely on traditional enforcement methods such as aerial
surveillance. Because the critical habitat zones are spread over alarge area of the EEZ off
Alaska and because most fishing outside of critical habitat will take place very near the
boundaries, it would be impossible to enforce the closures. The protection of critical habitat isa
critical part of the recovery program for Steller sea lions and a statutory obligation under the
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ESA. The Biop RPM requiresthat aVVMS system be implemented to alow afinding of no
jeopardy to Steller Sea Lions under the ESA.

7. Explain any special circumstances that require the collection to be conducted in a
manner inconsistent with the OM B quidelines.

Thisinformation collection requires that vessel position information be collected automatically
at atypical average frequency of approximately 20 minutes while participating in adirected
fishery for Atka mackerel, pollock, or Pacific cod when critical habitat is closed.

8. Provide a copy of the PRA Federal Register notice that solicited public comments on the
information collection prior to this submission. Summarize the public commentsreceived
in response to that notice and describe the actions taken by the agency in response to those
comments. Describethe effortsto consult with persons outside the agency to obtain their
views on the availability of data, frequency of collection, the clarity of instructions and
recor dkeeping, disclosure, or reporting format (if any), and on the data elementsto be
recorded, disclosed, or reported.

An emergency interim final rule published on January 8, 2002 implemented the expanded VM S
program and solicited public comment. Comments were also solicited by Federal Register
Notice at the time of the emergency PRA submission, and by another Notice published
01/11/2002 (copy attached). No comments were received.

9. Explain any decision to provide any payment or gift to respondents, other than
remuner ation of contractorsor grantees.

No payment or gift to respondentsis provided under this program. NMFS will reimburse the
participants for the cost of the VMS unit.

10. Describe any assurance of confidentiality provided to respondents and the basis for
this assurancein statute, regulation, or agency policy.

Information collected by a VM S program are considered confidential by vessel owners. Both
NMFS and the USCG have worked to ensure the confidentiality of all transmissions, and all
VMS unitsinclude systems to minimize the risk of direct or inadvertent disclosure of vessel
position. These transmissions would be considered confidential and are subject to
confidentiality protection under section 402(b) of the Magnuson-Stevens Act (16 U.S.C. 1801, et
seg.). They are also confidential under NOAA Administrative Order 216-100, which sets forth
procedures to protect confidentiality of fishery statistics. These procedures have been
implemented under the NMFS Operations Manual entitled, "Data Security Handbook for the
Northwest-Alaska Region, National Marine Fisheries Service."



11. Provide additional justification for any questions of a sensitive natur e, such as sexual
behavior and attitudes, religious beliefs, and other mattersthat are commonly consider ed

private.

This information collection does not involve information of a sensitive nature.

12. Provide an estimate in hours of the burden of the collection of infor mation.

Total burden hours and annual costs for the VM S unit installation and operation are presented in
Table 1.

Installation time for aVMS unit is estimated to be less than two hours, but a higher estimate of 6
hours/vessel is used, based on aworst case scenario where a 12 volt DC hookup is not
convenient to alocation where the VM S unit can be installed. Personnel costs are estimated to
be $20 per hour.

Table1l. Summary of Total Burden Hours and Annua Costs
of the Callection-of-information for Respondents

Respondent

Application Description
Hours Cost ($)

VMS Number of respondents 539

Number responses per respondent (72 x 180) 12,960

180 fishing days per vessel

72 transmissions per fishing day

Total number of responses (12,960 x 539) 6,985,440

Total estimated hours per response 9,702 hr

Time for each transmission = 5 sec

(6,985,440 x 5 sec)/3,600 sec/hr
Initial cost of VM S units $323,400

$1,800 * 539 vessels

= $970,200/3 year

VMSinstallation time for each vessel 1,078 hr

(6 hr one time charge) x 539 vessels

= 3,234 hr/3 year

VM S maintenance time (4 hr/yr x 539 vessels) 2,156 hr




Respondent
Application Description
Hours Cost (9)

VMS transmission time

= $5/day x 180 days = $900

= $900 x 539 vessels $485,100

FAX for VMS check-in report

$6 per FAX (539 x $6) $3,234

0.2 hr to submit FAX (539x.0.2) 108
FAX for VMS reimbursement request

$6 per FAX (539 x $6) $3,234

0.2 hr to submit FAX (539x.0.2) 108
TOTAL PERSONNEL COSTS ($20x13,152) $263,040
TOTAL MISCELLANEOUS COST ($814,968-323,400 $491,568
in reimbursed costs)
TOTAL RESPONSES (6,985,440+539+539) 6,986,518
TOTAL HOURS (9,702+1,078+2,156+108+108) 13,152

13. Provide an estimate of the total annual cost burden to the respondents or record-
keepersresulting from the collection.

Total burden hours and annual costs for the VM S unit installation and operation are presented in
Table 1.

Total annual miscellaneous cost burden to the respondents is $323,400 for purchase of the VM S
units, $485,100 for VMS transmission time, $6,468 for FAX submittal costs resulting in a total
cost of $814,968. NMFS will reimburse participants for the cost of the VMS units ($323,400),
so the total adjusted cost is $491,568

14. Provide estimates of annualized cost to the Federal gover nment.

NMFSisrequired to ensure that VMS units have been installed and are operational, and to
review the datatransmissions as required. NMFS s planning anew FTE for the Sustainable
Fisheries Division at an estimated $100,000 per year for full-time employment.



15. Explain the reasonsfor any program changes or adjustmentsreported in [tems 13 or
14 of the OMB 83-I.

This regquest includes a +108 hour program change increase and a $-320K program decrease due
to the start of a reimbursement policy for the VM S units.

16. For collections whose results will be published, outline the plans for tabulation and
publication.

No plans exist for publishing the results of the information collection that are discussed above.

17. If seeking approval to not display the expiration datefor OMB approval of the
infor mation collection, explain the reasons why display would be inappropriate.

In accordance with OMB requirements, the control number and expiration date of OMB
approval will be shown on the VMS check-in report and the VM S reimbursement request form.
The transmission of the VM S data is automatic and electronic and it would not be possible to
display the OMB expiration date.

18. Explain each exception to the certification statement identified in Item 19 of the
OMB 83-1.

As explained above, the transmission of the VM S data is automatic and electronic and it would
not be possible to display the OMB expiration date.

B. COLLECTIONSOF INFORMATION EMPLOYING STATISTICAL METHODS

This collection does not employ statistical methods.



OMB Control No. 0648-0445
Expiration Date: June 30, 2002

© ATMOSR,
\CP“ 0

PAcCIFIC STATES MARINE FISHERIES COMMISSION

612 West Willoughby Avenue, Suite B
Juneau, AK 99801
Tel: (907) 586-8244 Fax: (907) 586-8247

Request for VMS Transmitter
Reimbursement

BLOCK A. GENERAL INFORMATION
2. Federal Fisheries Permit Number:

JION,
o NAT AL g Cé‘q

1. Vessel Name:

3. Address 4. Owner Name:

5. VMS transmitter ID #

6. Telephone Number:

BLOCK B. SIGNATURE

Under Penalties of perjury, | hereby declare that I, the undersigned, completed this application and the information
contained herein is true, correct, and complete to the best of my knowledge. | also declare that the VMS transmitter
described above has been installed on board the vessel listed above and is intended for use on that vessel.

Date

Applicant Name (please print or type) Signature

BLOCK C. CHECKLIST

In order to receive a reimbursement check, you must certify all of the following:

The unit has been activated and you have received confirmation from enforcement that it is transmitting

NMFS has issued your vessel a Federal Fisheries Permit endorsed for Pacific cod, Atka mackerel or pollock.

You have attached proof of purchase for the VMS transmitter

Public Reporting Burden Statement
Public reporting burden for this collection of information is estimated to average 0.2 hours per response, including the time for reviewing instructions, searching existing
data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or
any other aspect of this collection of information, including suggestions for reducing the burden, to Sue Salveson, Assistant Regional Administrator, Sustainable
Fisheries Division, Alaska Region, NMFS, P.O. Box 21668, Juneau, AK 99802 (Attn: Lori Gravel-Duval).

Additional Information

Before completing this form please note the following: 1) NMFS cannot conduct or sponsor this information request, and you are not required to respond to this
information request, unless the form displays a currently valid OMB control humber; 2) thisinformation is being used to manage the VM S data collection program for

groundfish fisheries; 3) Federal law and regulations require and authorize NMFS to manage commercial fishing effort.



OMB Control No. 0648-0445
Expiration Date: June 30, 2002

Pleasefa>.< thispompl_eted formto: - NOAA/NMFS
NOAA Fisheries Office For Law Enforcement - "
VMS Fax number: 907-586-7703 8% Office for Law Enforcement

VMS Fax

Note: Pleaseregister your VM S unit with NACLS (301)341-1814 prior to using this fax

Date:

Vessal Name:

Federal Fisheries Permit #:

Contact Person:

Contact Phone:

Primary MAR-GE Unit #:

Secondary MAR-GE Unit #:

Public Reporting Burden Statement
Public reporting burden for this collection of information is estimated to average 0.2 hours per response,
including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data
needed, and completing and reviewing the collection of information. Send comments regarding this burden
estimate or any other aspect of this collection of information, including suggestions for reducing the burden, to
Sue Salveson, Assistant Regional Administrator, Sustainable Fisheries Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802 (Attn: Lori Gravel-Duval).

Additional Information

Before completing this form please note the following: 1) NMFS cannot conduct or sponsor this information
request, and you are not required to respond to this information request, unless the form displays a currently valid
OMB control number; 2) thisinformation is being used to manage the VM S data collection program for ground-
fish fisheries; 3) Federal law and regulations require and authorize NMFS to manage commercial fishing effort.
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collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506 (c)(2)(A)).

DATES: Written comments must be
submitted on or before March 12, 2002.

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue NW,
Washington DC 20230 (or via Internet at
MClayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Christopher Rogers at the
National Marine Fisheries Service
(NMFS), Highly Migratory Species
Management Division, 1315 East West
Highway, Silver Spring, MD 20910, or
by e-mail at
christopher.rogers@noaa.gov or phone at
301-713-2347.

SUPPLEMENTARY INFORMATION:
1. Abstract

Under current regulations NMFS may
select for observer coverage any fishing
trip by a vessel that has a permit for
Atlantic Highly Migratory Species
(HMS). NMFS will advise vessel owners
in writing when their vessels have been
selected. The owners of those vessels
are then required to notify NMFS before
commencing any fishing trip for
Atlantic HMS. Such notification allows
NMFS to arrange for observer
placements and assignments. The
estimated number of responses exceeds
the number of respondents due to
multiple trips taken within a particular
season.

II. Method of Collection

Notification can be made by phone,
fax, or letter.

II1. Data

OMB Number: 0648—0374.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations; individuals or
households.

Estimated Number of Respondents:
212.

Estimated Time Per Response: 2
minutes.

Estimated Total Annual Burden
Hours: 295.

Estimated Total Annual Cost to
Public: $4,468.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance

of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 4, 2002.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 02—-781 Filed 1-10-02; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 010702B]

Proposed Information Collection;
Comment Request; NMFS Alaska
Region Vessel Monitoring System
(VMS) Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506 (c)(2)(A)).
DATES: Written comments must be
submitted on or before March 12, 2002.
ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue NW,
Washington DC 20230 (or via the
Internet at MClayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should

be directed to Patsy A. Bearden, F/
AKR2, P.O. Box 21668, Juneau, AK
99802-1668 (telephone 907-586—7008).
SUPPLEMENTARY INFORMATION:

1. Abstract

As required in the reasonable and
prudent measures in the Endangered
Species Act, Section 7 biological
opinion on the effects of the Bering Sea
and Aleutian Islands and Gulf of Alaska
pollock, Atka mackerel, and Pacific cod
fisheries on the endangered Steller sea
lions, National Marine Fisheries Service
(NMFS) has implemented changes to
information collected from fishery
participants. Any vessel that is
registered for directed fishing for Pacific
cod, pollock, and Atka mackerel in the
exclusive economic zone off Alaska
must install a vessel monitoring system
(VMS) unit and operate the VMS while
directed fishing for each of the species.
The VMS unit automatically transmits
location information every 20 minutes.
NOAA uses the information for
determining vessel locations and
enforcing the closure of areas of critical
habitat. Participants must also fax
NOAA a check-in report when a VMS
unit has been installed.

II. Method of Collection

The position reports are electronic
and automatic. Check-in reports must be
faxed.

II1. Data

OMB Number: 0648—0445.

Form Number: None.

Type of Review: Regular submission.

Estimated Number of Respondents:
539.

Affected Public: Business or other for-
profit organizations.

Estimated Time Per Response: 6 hours
to install a VMS, 4 hours per year to
maintain a VMS, 5 seconds for an
automated position report, and 12
minutes to fax a check-in report.

Estimated Total Annual Burden
Hours: 13,044.

Estimated Total Annual Cost to
Public: $811,000.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
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on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 4, 2002.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 02—-782 Filed 1-10-02; 8:45 am|]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Public Hearing on the Supplement to
the Draft Environmental Impact
Statement and Draft Management Plan
for the Proposed San Francisco Bay
National Estuarine Research Reserve
in California

AGENCY: The Estuarine Reserves
Division, Office of Ocean and Coastal
Resource Management, National Ocean
Service, National Oceanic and
Atmospheric Administration,
Department of Commerce.

ACTION: Public hearing notice.

SUMMARY: Notice is hereby given that
the Estuarine Reserves Division, of the
Office of Ocean and Coastal Resource
Management (OCRM), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
U.S. Department of Commerce, will
hold a public hearing for the purpose of
receiving comments on the Supplement
to the Draft Environmental Impact
Statement and Draft Management Plan
(DEIS/DMP) prepared on the proposed
designation of the San Francisco Bay
National Estuarine Research Reserve in
California. The Supplement to the DEIS/
DMP addresses research, monitoring,
education and resource protection needs
for the proposed reserve.

The Estuarine Reserves Division will
hold a public hearing at 7:00 p.m. on
February 13th, at Pittsburg, California
City Hall, 65 Civic Avenue, Pittsburg,
CA 94565.

The views of interested persons and
organizations on the adequacy of the
Supplement to the DEIS/DMP are
solicited, and may be expressed orally
and/or in written statements.
Presentations will be scheduled on a
first-come, first-heard basis, and may be
limited to a maximum of five (5)

minutes. The time allotment may be
extended before the hearing when the
number of speakers can be determined.
All comments received at the hearing
will be considered in the preparation of
the Final Environmental Impact
Statement (FEIS) and Final Management
Plan.

The comment period for the
Supplement to the DEIS/DMP will end
on February 26, 2002. All written
comments received by this deadline will
be considered in the preparation of the
FEIS.
FOR FURTHER INFORMATION CONTACT: Ms.
Laurie McGilvray (301) 713-3155
extension 158, Estuarine Reserves
Division, Office of Ocean and Coastal
Resource Management, National Ocean
Service, NOAA, 1305 East West
Highway, N/ORM2, Silver Spring, MD
20910. Gopies of the Supplement to the
Draft Environmental Impact Statement/
Draft Management Plan are available
upon request to the Estuarine Reserves
Division.
Federal Domestic Assistance Catalog Number
11.420 (Coastal Zone Management) Research
Reserves

Dated: January 4, 2002.
Jamison S. Hawkins,
Deputy Assistant Administrator for Ocean
Services and Coastal Zone, Management.
[FR Doc. 02-588 Filed 1-10-02; 8:45 am]
BILLING CODE 3510-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 010802B]

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council (Council) and its
Ecosystem Management Committee,
Squid, Mackerel, Butterfish Committee,
Protected Resources Committee, and
Executive Committee will hold a public
meeting.

DATES: The meetings will be held on
Monday, January 28 through Thursday,
January 31, 2002. See SUPPLEMENTARY
INFORMATION for specific dates and
times.

ADDRESSES: This meeting will be held at
the Radisson Suite Hotel, 350 Rt. 3
West, Secaucus, NJ 07094, telephone
201-863-8700.

Council address: Mid-Atlantic Fishery
Management Council, 300 S. New
Street, Dover, DE 19904, telephone:
302-674-2331.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council; telephone: 302—-674-2331, ext.
19.

SUPPLEMENTARY INFORMATION: Monday,
January 28, 2002, from 1 p.m. to 4
p.m.—the Ecosystem Planning
Committee will meet.

Tuesday, January 29, 2002, from 8
a.m. until noon the Ecosystem Planning
Committee will continue its meeting.

Tuesday, January 29, 2002, from 1
p.m. to 4 p.m.—the Squid, Mackerel,
Butterfish Committee will meet.

Tuesday, January 29, 2002, from 4
p.m. to 5 p.m.—the Protected Resources
Committee will meet.

Wednesday, January 30, 2002, from 9
a.m. to 10. a.m.—the Executive
Committee will meet.

Wednesday, January 30, 2002—the
Council will convene at 10 a.m. and
adjourn at 5 p.m.

Thursday, January 31, 2002, 8 a.m.
until 4 p.m.—Council will meet.

Agenda items for the committees and
Council meeting(s), as appropriate, are:
Discussion of alternative recreational
and commercial management
approaches for MAFMC species; review
scoping comments for Amendment 9 to
the Squid, Mackerel, Butterfish FMP,
review Amendment 9 issues paper,
finalize management measures for
Amendment 9 public hearing draft, and
develop timeline for Amendment 9
completion; review update to recent
bottlenose dolphin take reduction
team’s report; receive and discuss the
advisory report on the status of
monkfish, Georges Bank winter
flounder, and Loligo squid developed at
the 34th Stock Assessment Workshop;
discuss approval of Framework
Adjustment1 to the Monkfish FMP
(options include: 1) no action and
allowing the FMP Year 4 default
measures to take effect eliminating the
directed fishery, 2) the preferred
alternative of postponing the Year 4
default measures for one year and
adjusting trip limits and days at sea
allocations to achieve fishing year 2000
landing levels after accounting for the
court-ordered adjustment to the gillnet
trip limits, 3) adjusting management
measures to reduce catches to the Years
2 and 3 total allowable catch targets);
convene public scoping meeting for
Amendment 2 to the Monkfish FMP;
receive and discuss organizational and
committee reports including the New
England Council’s report regarding



Section 7, Endangered Species Act

(i) the Secretary applies such prohibition to such species at the request of the
State, or
(i) the Secretary applies such prohibition after he finds, and publishes his
finding, that an emergency exists posing a significant risk to the well-being of
such species and that the prohibition must be applied to protect such species.
The Secretary's finding and publication may be made without regard to the
public hearing or comment provisions of section 553 of title 5, United States
Code, or any other provision of this Act; but such prohibition shall expire 90
days after the date of its imposition unless the Secretary further extends such
prohibition by publishing notice and a statement of justification of such
extension.
(h) REGULATIONS.-The Secretary is authorized to promulgate such regulations as may be
appropriate to carry out the provisions of this section relating to financial assistance to States.
(i) APPROPRIATIONS.-
(1) To carry out the provisions of this section for fiscal years after September 30, 1988, there
shall be deposited into a special fund known as the cooperative endangered species
conservation fund, to be administered by the Secretary, an amount equal to five percent of the
combined amounts covered each fiscal year into the Federal aid to wildlife restoration fund
under section 3 of the Act of September 2, 1937, and paid, transferred, or otherwise credited
each fiscal year to the Sport Fishing Restoration Account established under 1016 of the Act of
July 18, 1984.
(2) Amounts deposited into the special fund are authorized to be appropriated annually and
allocated in accordance with subsection (d) of this section.

INTERAGENCY COOPERATION

Sec. 7.

(a) FEDERAL AGENCY ACTIONS AND CONSULTATIONS.-
(1) The Secretary shall review other programs administered by him and utilize such programs
in furtherance of the purposes of this Act. All other Federal agencies shall, in consultation
with and with the assistance of the Secretary, utilize their authorities in furtherance of the
purposes of this Act by carrying out programs for the conservation of endangered species and
threatened species listed pursuant to section 4 of this Act.
(2) Each Federal agency shall, in consultation with and with the assistance of the Secretary,
insure that any action authorized, funded, or carried out by such agency (hereinafter in this
section referred to as an "agency action”) is not likely to jeopardize the continued existence of
any endangered species or threatened species or result in the destruction or adverse
modification of habitat of such species which is determined by the Secretary, after consultation
as appropriate with affected States, to be critical, unless such agency has been granted an
exemption for such action by the Committee pursuant to subsection (h) of this section. In
fulfilling the requirements of this paragraph each agency shall use the best scientific and
commercial data available.
(3) Subject to such guidelines as the Secretary may establish, a Federal agency shall consult
with the Secretary on any prospective agency action at the request of, and in cooperation with,
the prospective permit or license applicant if the applicant has reason to believe that an
endangered species or a threatened species may be present in the area affected by his project
and that implementation of such action will likely affect such species.
(4) Each Federal agency shall confer with the Secretary on any agency action which is likely to
jeopardize the continued existence of any species proposed to be listed under section 4 or
result in the destruction or adverse modification of critical habitat proposed to be designated
for such species. This paragraph does not require a limitation on the commitment of resources
as described in subsection (d).

(b) OPINION OF SECRETARY .-
(€]

(A) Consultation under subsection (a)(2) with respect to any agency action shall be



concluded within the 90-day period beginning on the date on which initiated or,
subject to subparagraph (B), within such other period of time as is mutually agreeable
to the Secretary and the Federal agency;
(B) in the case of an agency action involving a permit or license applicant, the
Secretary and the Federal agency may not mutually agree to conclude consultation
within a period exceeding 90 days unless the Secretary, before the close of the 90th day
referred to in subparagraph (A)-
(i) if the consultation period proposed to be agreed to will end before the
150th day after the date on which consultation was initiated, submits to the
applicant a written statement setting forth-
(1) the reasons why a longer period is required;
(I1) the information that is required to complete the consultation;
and
(111) the estimated date on which consultation will be completed; or
(ii) if the consultation period proposed to be agreed to will end 150 or more
days after the date on which consultation was initiated, obtains the consent of
the applicant to such period.

The Secretary and the Federal agency may mutually agree to extend a consultation period
established under the preceding sentence if the Secretary, before the close of such period,
obtains the consent of the applicant to the extension.

(2) Consultation under subsection (a)(3) shall be concluded within such period as is agreeable
to the Secretary, the Federal agency, and the applicant concerned.

®3)

(A) Promptly after conclusion of consultation under paragraph (2) or (3) of
subsection (a), the Secretary shall provide to the Federal agency and the applicant, if
any, a written statement setting forth the Secretary's opinion, and a summary of the
information on which the opinion is based, detailing how the agency action affects the
species or its critical habitat. If jeopardy or adverse modification is found, the
Secretary shall suggest those reasonable and prudent alternatives which he believes
would not violate subsection (a)(2) and can be taken by the Federal agency or
applicant in implementing the agency action.

(B) Consultation under subsection (a)(3), and an opinion based by the Secretary
incident to such consultation, regarding an agency action shall be treated respectively
as a consultation under subsection (a)(2), and as an opinion issued after consultation
under such subsection, regarding that action if the Secretary reviews the action before
it is commenced by the Federal agency and finds, and notifies such agency, that no
significant changes have been made with respect to the action and that no significant
change has occurred regarding the information used during the initial consultation.

(4) If after consultation under subsection (a)(2) of this section, the Secretary concludes that-

(A) the agency action will not violate such subsection, or offers reasonable and
prudent alternatives which the Secretary believes would not violate such subsection;
(B) the taking of an endangered species or a threatened species incidental to the
agency action will not violate such subsection; and

(C) if an endangered species or threatened species of a marine mammal is involved,
the taking is authorized pursuant to section 1371(a)(5) of this title;

the Secretary shall provide the Federal agency and the applicant concerned, if any, with a
written statement that-

(i) (i) specifies the impact of such incidental taking on the species,

(i) specifies those reasonable and prudent measures that the Secretary
considers necessary or appropriate to minimize such impact,

(iii) in the case of marine mammals, specifies those measures that are
necessary to comply with section 1371(a)(5) of this title with regard to such
taking, and

(iv) sets forth the terms and conditions (including, but not limited to,
reporting requirements) that must be complied with by the Federal agency or



applicant (if any), or both, to implement the measures specified under clauses
(ii) and (iii).

(c) BIOLOGICAL ASSESSMENT .-
(1) To facilitate compliance with the requirements of subsection (a)(2) each Federal agency
shall, with respect to any agency action of such agency for which no contract for construction
has been entered into and for which no construction has begun on the date of enactment of the
Endangered Species Act Amendments of 1978, request of the Secretary information whether
any species which is listed or proposed to be listed may be present in the area of such proposed
action. If the Secretary advises, based on the best scientific and commercial data available, that
such species may be present, such agency shall conduct a biological assessment for the purpose
of identifying any endangered species or threatened species which is likely to be affected by
such action. Such assessment shall be completed within 180 days after the date on which
initiated (or within such other period as is mutually agreed to by the Secretary and such agency,
except that if a permit or license applicant is involved, the 180-day period may not be extended
unless such agency provides the applicant, before the close of such period, with a written
statement setting forth the esti- mated length of the proposed extension and the reasons
therefor) and, before any contract for construction is entered into and before construction is
begun with respect to such action. Such assessment may be undertaken as part of a Federal
agency's compliance with the requirements of section 102 of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332).
(2) Any person who may wish to apply for an exemption under subsection (g) of this section for
that action may conduct a biological assessment to identify any endangered species or
threatened species which is likely to be affected by such action. Any such bio- logical
assessment must, however, be conducted in cooperation with the Secretary and under the
supervision of the appropriate Federal agency.
(d) LIMITATION ON COMMITMENT OF RESOURCES.-After initiation of consultation required
under subsection (a)(2), the Federal agency and the permit or license applicant shall not make any
irreversible or irretrievable commitment of resources with respect to the agency action which has the
effect of foreclosing the formulation or implementation of any reasonable and prudent alternative
measures which would not violate subsection (a)(2).
(e
(1) ESTABLISHMENT OF COMMITTEE.-There is established a committee to be known as
the Endangered Species Committee (hereinafter in this section referred to as the
"Committee").
(2) The Committee shall review any application submitted to it pursuant to this section and
determine in accordance with subsection (h) of this section whether or not to grant an
exemption from the requirements of subsection (a)(2) of this action for the action set forth in
such application.
(3) The Committee shall be composed of seven members as follows:
(A) The Secretary of Agriculture.
(B) The Secretary of the Army.
(C) The Chairman of the Council of Economic Advisors.
(D) The Administrator of the Environmental Protection Agency.
(E) The Secretary of the Interior.
(F) The Administrator of the National Oceanic and Atmospheric Administration.
(G) The President, after consideration of any recommendations received pursuant to
subsection (g)(2)(B) shall appoint one individual from each affected State, as
determined by the Secretary, to be a member of the Committee for the consideration
of the application for exemption for an agency action with respect to which such
recommendations are made, not later than 30 days after an application is submitted
pursuant to this section.
4
(A) Members of the Committee shall receive no additional pay on account of their
service on the Committee.



(B) While away from their homes or regular places of business in the performance of
services for the Committee, members of the Committee shall be allowed travel
expenses, including per diem in lieu of subsistence, in the same manner as persons
employed inter- mittently in the Government service are allowed expenses under
section 5703 of title 5 of the United States Code.
®)
(A) Five members of the Committee or their representatives shall constitute a
quorum for the transaction of any function of the Committee, except that, in no case
shall any representative be considered in determining the existence of a quorum for
the transaction of any function of the Committee if that function involves a vote by the
Committee on any matter before the Committee.
(B) The Secretary of the Interior shall be the Chairman of the Committee.
(C) The Committee shall meet at the call of the Chairman or five of its members.
(D) All meetings and records of the Committee shall be open to the public.
(6) Upon request of the Committee, the head of any Federal agency is authorized to detail, on
a nonreimbursable basis, any of the personnel of such agency to the Committee to assist it in
carrying out its duties under this section.
(M
(A) The Committee may for the purpose of carrying out its duties under this section
hold such hearings, sit and act at such times and places, take such testimony, and
receive such evidence, as the Committee deems advisable.
(B) When so authorized by the Committee, any member or agent of the Committee
may take any action which the Committee is authorized to take by this paragraph.
(C) Subject to the Privacy Act, the Committee may secure directly from any Federal
agency information necessary to enable it to carry out its duties under this section.
Upon request of the Chairman of the Committee, the head of such Federal agency
shall furnish such information to the Committee.
(D) The Committee may use the United States mails in the same manner and upon
the same conditions as a Federal agency.
(E) The Administrator of General Services shall provide to the Committee on a
reimbursable basis such administrative support services as the Committee may
request.
(8) In carrying out its duties under this section, the Committee may promulgate and amend
such rules, regulations, and procedures, and issue and amend such orders as it deems
necessary.
(9) For the purpose of obtaining information necessary for the consideration of an application
for an exemption under this section the Committee may issue subpoenas for the attendance
and testimony of witnesses and the production of relevant papers, books, and documents.
(10) In no case shall any representative, including a representative of a member designated
pursuant to paragraph (3)(G) of this subsection, be eligible to cast a vote on behalf of any
member.
(f) REGULATIONS.-Not later than 90 days after the date of enactment of the Endangered Species
Act Amendments of 1978, the Secretary shall promulgate regulations which set forth the form and
manner in which applications for exemption shall be submitted to the Secretary and the information to
be contained in such applications. Such regulations shall require that information submitted in an
application by the head of any Federal agency with respect to any agency action include but not be
limited to-
(1) a description of the consultation process carried out pursuant to subsection (a)(2) of this
section between the head of the Federal agency and the Secretary; and
(2) a statement describing why such action cannot be altered or modified to conform with the
requirements of subsection (a)(2) of this section.
(g) APPLICATION FOR EXEMPTION AND REPORT TO THE COMMITTEE.-
(1) A Federal agency, the Governor of the State in which an agency action will occur, if any, or
a permit or license applicant may apply to the Secretary for an exemption for an agency action
of such agency if, after consultation under subsection (a)(2), the Secretary's opinion under



subsection (b) indicates that the agency action would violate subsection (a)(2). An application
for an exemption shall be considered initially by the Secretary in the manner provided for in
this subsection, and shall be considered by the Committee for a final determination under
subsection (h) after a report is made pursuant to paragraph (5). The applicant for an
exemption shall be referred to as the "exemption applicant” in this section.
©)]
(A) An exemption applicant shall submit a written application to the Secretary, in a
form prescribed under subsection (f), not later than 90 days after the completion of
the consultation process; except that, in the case of any agency action involving a
permit or license applicant, such application shall be submitted not later than 90 days
after the date on which the Federal agency concerned takes final agency action with
respect to the issuance of the permit or license. For purposes of the preceding
sentence, the term "final agency action” means (i) a disposition by an agency with
respect to the issuance of a permit or license that is subject to administrative review,
whether or not such disposition is subject to judicial review; or (ii) if administrative
review is sought with respect to such disposition, the decision resulting after such
review. Such application shall set forth the reasons why the exemption applicant
considers that the agency action meets the requirements for an exemption under this
subsection.
(B) Upon receipt of an application for exemption for an agency action under
paragraph (1), the Secretary shall promptly
(i) notify the Governor of each affected State, if any, as determined by the
Secretary, and request the Governors so notified to recommend individuals to
be appointed to the Endangered Species Committee for consideration of such
application; and
(i1) publish notice of receipt of the application in the Federal Register,
including a summary of the information contained in the application and a
description of the agency action with respect to which the application for
exemption has been filed.
(3) The Secretary shall within 20 days after the receipt of an application for exemption, or
within such other period of time as is mutually agreeable to the exemption applicant and the
Secretary
(A) determine that the Federal agency concerned and the exemption applicant have-
(i) carried out the consultation responsibilities described in subsection (a) in
good faith and made a reasonable and responsible effort to develop and fairly
consider modifications or reasonable and prudent alternatives to the
proposed agency action which would not violate subsection (a)(2);
(i) conducted any biological assessment required by subsection (c); and
(iii) to the extent determinable within the time provided herein, refrained
from making any irreversible or irretrievable commitment of resources
prohibited by subsection (d); or
(B) deny the application for exemption because the Federal agency concerned or the
exemption applicant have not met the requirements set forth in subparagraph (A) (i),
(i), and (iii). The denial of an application under subparagraph (B) shall be considered
final agency action for purposes of chapter 7 of title 5, United States Code.
(4) If the Secretary determines that the Federal agency concerned and the exemption applicant
have met the requirements set forth in paragraph (3)(A) (i), (ii) and (iii) he shall, in
consultation with the Members of the Committee, hold a hearing on the application for
exemption in accordance with sections 554, 555, and 556 (other than subsection (b) (1) and (2)
thereof) of title 5, United States Code, and prepare the report to be submitted pursuant to
paragraph (5).
(5) Within 140 days after making the determinations under paragraph (3) or within such other
period of time as is mutually agreeable to the exemption applicant and the Secretary, the
Secretary shall submit to the Committee a report discussing-
(A) the availability of reasonable and prudent alternatives to the agency action, and



the nature and extent of the benefits of the agency action and of alternative courses of
action consistent with conserving the species of the critical habitat;
(B) a summary of the evidence concerning whether or not the agency action is in the
public interest and is of national or regional significance;
(C) appropriate reasonable mitigation and enhancement measures which should be
considered by the Committee; and
(D) whether the Federal agency concerned and the exemption applicant refrained
from making any irreversible or irretrievable commitment of resources prohibited by
subsection (d).
(6) To the extent practicable within the time required for action under subsection (g) of this
section, and except to the extent inconsistent with the requirements of this section, the
consideration of any application for an exemption under this section and the conduct of any
hearing under this subsection shall be in accordance with sections 554, 555, and 556 (other
than subsection (b)(3) of section 556) of title 5, United States Code.
(7) Upon request of the Secretary, the head of any Federal agency is authorized to detail, on a
nonreimbursable basis, any of the personnel of such agency to the Secretary to assist him in
carrying out his duties under this section.
(8) All meetings and records resulting from activities pursuant to this subsection shall be open
to the public.
(h) EXEMPTION.-
(1) The Committee shall make a final determination whether or not to grant an exemption
within 30 days after receiving the report of the Secretary pursuant to subsection (g)(5). The
Committee shall grant an exemption from the requirements of subsection (a)(2) for an agency
action if, by a vote of not less than five of its members voting in person-
(A) it determines on the record, based on the report of the Secretary, the record of the
hearing held under subsection (g)(4), and on such other testimony or evidence as it
may receive, that-
(i) there are no reasonable and prudent alternatives to the agency action;
(i) the benefits of such action clearly outweigh the benefits of alternative
courses of action consistent with conserving the species or its critical habita